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RECENT IMPORTANT DECISIONS 83 

Right to Privacy — Statutes — Partial Invalidity. — An action was brought 
under a statute authorizing a suit to restrain the use for advertising pur- 
poses of a person's picture and for damages, unless the written consent of 
such person had been first obtained. The defendant raised the question of the 
constitutionality of the act. Held, that the statute is valid so far as it regulates 
the right to use the picture of another, though it s.hould be conceded that 
a section of the same law making such act a misdemeanor is invalid. Wyatt 
v. James McCreary Co. (1908), m N. Y. Supp. 86. 

This case marks one more step in the development of that comparatively 
new branch of the law which has become known in legal phraseology as the 
Right to Privacy. The subject may be found treated at length in 3 Mich. 
L. Rev. 559, and also in 4 Harv. L. Rev. 193. Cases in which the precise 
question have been decided are not many and date back not earlier than 1890. 
The leading case is Roberson v. Rochester F. B. Co, et al., 171 N. Y. 539, 
64 N. E. 442, 89 Am. St. Rep. 828, decided in 1902, in which the Court of 
Appeals of New York, by a vote of four to three, denied the existence in 
law of any inherent right to privacy, but modified the effect of the holding 
by suggesting that such a right might arise through legislative enactment. 
In response to the suggestion, the legislature the following year passed the 
statute in question in the principal case, and which is for the first time sub- 
mitted for judicial interpretation. The defendant contended that the enact- 
ment was a violation of the constitutional provision forbidding the passing 
of any statute depriving a person of life, liberty or property without due pro- 
cess of law and forbidding any state to deny to any person within its juris- 
diction the equal protection of its laws. The court cast no doubt, however, 
on the "right of the legislature to give to an individual the right to apply 
to a court of equity for protection from an unauthorized act which, although 
not involving injury to property, is yet calculated to produce mental dis- 
tress." Though not directly raised in the case, the court indicates that a 
section of the statute making such unwarranted use of another's picture a 
misdemeanor is invalid, as an unconstitutional exercise of police power. 

Schools and School Districts — Pupils — Health Regulations — Vac- 
cination. — P. by her next friend filed her petition in the name of the people 
and therein alleged that she had been denied admission to the public schools 
of Chicago by the Board of Education because she refused to be vaccinated, 
and prayed for a mandamus commanding the Board to admit her. The 
Board, in justification of the exclusion, set up an ordinance of the, City of 
Chicago requiring the exclusion of any child who shall not have been vac- 
cinated within seven years next preceding the application for admission. On 
appeal from an order overruling petitioner's demurrer, held, the ordinance 
is unreasonable and void. People ex rel Jenkins v. Board of Education of 
City of Chicago (1908), — 111. — , 84 N. E. 1046. 

Ordinances and statutes similar to this one have for many years been a 
fruitful source of litigation. It has been generally held that where the leg- 
islature has prescribed vaccination as a condition to the enjoyment of the 
legal right to attend public schools, such regulation is valid. Abeel v. Clark, 
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84 Cal. 226, 24 Pac. 383; Bissell v. Davidson, 65 Conn. 183, 32 Atl. 348, 29 
L. R. A. 251; In re Rebenack, 1 Mo. App. 721, 62 Mo. App. 8; DuMeld v. 
Williamsport School Dist., 162 Pa. St. 476, 29 Atl. 742, 25 L. R. A. 152. Note 
especially Viemeister v. White, 179 N. Y. 235, 72 N. E 97, overruling Matter 
of Walter, 84 Hun 458; State v. Zimmerman (Minn.), 90 N. W. 783. Courts 
have usually sustained specific regulations intended to prevent the further 
extension of an epidemic or to prevent the same when danger thereof 
appeared imminent. Glover v. Board (S. D.), 84 N. W. 761; State v. Board 
of Education, 21 Utah 401, 60 Pac. 1013 ; City of Salem v. Eastern R. R., 
98 Mass. 443. However, the principal case is not alone in holding that the 
general police powers do not include the passage of an ordinance making 
vaccination a condition precedent to the right of an education. Osborn v. 
Russell (Kan.), 68 Pac. 60; State v. Beil, 157 Ind. 25, 60 N. E. 672; State v. 
Burdge, 95 Wis. 390, 70 N. W. 347, 37 L. R- A. 157, 60 Am. St. Rep. 123; 
Mathews v. Board of Education (Mich,), 86 N. W. 1036, 8 Det. Leg. N. 436; 
Potts v. Breen, 167 111. 67, 47 N. E. 81, 39 L. R. A. 152, 59 Am. St. Rep. 262; 
Lambaugh v. Board of Education, 177 111. 572, 52 N. E. 850. A great conflict 
of authorities has resulted from such regulations, so that the decision in the 
principal case, while against the weight of authority, is in reality directly in 
line with the holdings in Illinois. Vaccination has been compulsory in Eng- 
land since 1854, and the last act upon the subject passed in 1898 requires 
every child born in England to be vaccinated within six months of its birth. 
(24 Ency. Brit. 30). 

Trade Unions— Injunction — Boycott. — A boycott had been commenced 
by defendant, a labor union, by the publication and distribution among the 
public of circulars pronouncing the plaintiff "unfair" and urging a cessation 
of patronage. In an action by plaintiff to secure an injunction restraining 
defendant from continuing the boycott, held, that a labor organization may 
employ a boycott to "further the objects of its existence," and that it will 
not be enjoined from enforcing such boycott, provided no illegal means are 
used to enforce it. The publication of the circulars in question is held not 
to be illegal. Lindsay & Co., Limited, v. Montana Federation of Labor et al. 
( 1908) , — Mont. — , 96 Pac. 127. 

The decision is supported by Marx & Haas Jeans Clothing v. Watson, 
168 Mo. 133 ; Mills v. U. S. Printing Co., 91 N. Y. Supp. 185 ; Bohn Manuf. 
Co. v. Hollis, 54 Minn. 223; Gray v. Building Trades Council J 103 Am. St. 
Rep. 488. The present tendency of judicial opinion seems to be toward the 
opposite doctrine. Loewe v. Cal. State Fed. of Labor, 139 Fed. 71, and 
cases cited : Oxley Stove Co. v. Coopers' Union, 72 Fed. 695 ; Goldberg, Brown 
& Co. v. Stablemen's Union, 149 Cal. 429; Alfred W. Booth & Bro. v. Bur- 
gess (N. J.), 65 Atl. 226; Jordahl v. Hay da, 1 Cal. App. 696; Jensen v. Cooks' 
& Waiters' Union, 39 Wash. 531 ; W. P. Davis Mach. Co. v. Robinson, 84 
N. Y. Supp. 837; Thomas v. Cincinnati, N. O. & T. P. Ry. Co. (C. C), 62 
Fed. 803. In the case last cited, Judge Taft says : "Boycotts, though unac- 
companied by force or violence, have been pronounced unlawful in every 
state in the Union where the question has arisen, unless it be in Minnesota." 



